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IN THE COURT OF ADDL. SESSIONS JUDGE (FTC), SONITPUR AT TEZPUR 
 

SESSIONS CASE NO.  :-  269 of 2015 
             (Under Section 304B /302 of IPC  
             arising out of GR Case No 2583 of 2014) 
                                                             
Present     :-  R  Baruah 
      Addl. Sessions Judge (FTC),  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  1. Sri Pankaj Nath,    
      S/o Sri Mohendra Nath, 
       Resident of Gabharu Kochgaon,  
       under Thelamara PS, 
      Dist- Sonitpur, Assam. 
 
Date of framing charge  :- 16-11-2015. 
 
Date of Recording Evidence   :-  25-05-2016, 05-07-2016, 29-09-2016, 
       28-06-2017, 31-07-2017, 04-09-2016, 
                                                         & 08-07-2019. 
 
Date of examination of accused u/s  :-  09-08-2019. 
313 of Cr.P.C. 
 
Date of Argument    :-  02-09-2019. 
 
Date of Judgment    :-  16-06-2019 
 
Counsel of the Prosecution  :-  A Baruah      &     J Baruah,  
      Learned Addl. Public Prosecutors, 
      Tezpur. 
 
Counsel for Accused   :-        P Borah,  
        Ld. Advocate.  
 
    

J U D G M E N T 

 

1.   In this case accused Sri Pankaj Nath is put for trial for the allegation 

of charge under Section 304-B/302 of the IPC. 
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1.  The prosecution case in brief is that on 22/10/2014 informant Sri 

Lakhan Chandra Nath lodge FIR before the Thelamara Police Station stating inter 

alia that about four months ago his granddaughter Smti Pampi Devi married the 

accused after love affair. Since after marriage the accused started torturing his 

wife demanding dowry. On 21/10/2014 at night at around 7.00pm the accused 

repeated the torture on his wife demanding dowry and thereafter set his wife on 

fire after pouring kerosene oil. Immediately with the help of the neighbor the 

victim was taken to Tezpur Medical College Hospital for treatment and thereafter 

she was referred to Guwahati Medical College Hospital.  

3.   On receipt of the ejahar, OC, Thelamara PS registered the case vide 

Thelamara PS case No. 84/2014 under Section 498-A/326/307 of IPC and started 

investigation. Police after completion of investigation, submitted charge sheet 

against the accused Pankaj Nath under Section 304-B of IPC and laid the same 

before the learned CJM, Sonitpur, Tezpur for trial. Accordingly, the learned CJM, 

Sonitpur, Tezpur transferred the case to the Court of learned JMFC, Tezpur for 

trial. Since the offence is triable by the Court of Sessions, the same was 

committed to the Court of Sessions after furnishing the relevant copies under the 

provisions of Cr.P.C. 

 

4.   On appearance of the accused and after hearing the learned 

Advocate for both the sides, charge under Section 304-B/302 of the IPC framed 

against the accused person. The above offences were read over and explained to 

the accused to which he pleaded not guilty and claimed to be tried.  

 

5.   To substantiate the case, prosecution has examined as many as 

8(eight) nos. of witnesses namely 1. Sri Pranjal Nath (PW1), 2. Sri Putul Nath 

(PW2), 3. Sri Lakhan Chandra Nath (PW3), 4. Sri Babul Nath (PW4), 5. Sri Prema 

Nath (PW5), 6. Sri Dilip Nath (PW6), 7. Dr Jajnajyoti Laskar (PW7) & 8.Sri 

Debananda Mahanta(PW8).  

 

7.   Accused was examined under section 313 Cr.P.C. The defence plea 

is of total denial and declined to adduce defence evidence.  
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8.   I have carefully gone through the record of the case and heard the 

learned Counsel for both the sides. The Learned Addl. Public Prosecutor submitted 

that the prosecution could prove that the victim was killed for non fulfillment of 

dowry. The marriage between the accused and the victim took place about four 

months prior to the occurrence hence it is to be presumed that the death is for 

dowry. It is also submitted that the evidence of the hostile witnesses also can be 

taken into consideration which support the prosecution case. There is no delay in 

informing the police administration. Witnesses have noticed that victim running 

with fire on her person. The police has recorded the dying declaration of the 

victim, wherein the victim has also clearly mentioned about the role of the 

accused in the incident. It is also submitted that he conduct of the accused just 

after the incident needs to be looked into.  

  On the other hand the learned Advocate for the defense argued 

that the majority of the witnesses are relatives of the victim and they does not 

corroborated with each other. The PW1 is a independent witness. Reading the 

statement of the PW1 would clarify that the accused is not at all connected with 

the incident. In fact, the accused also tried to rescue the victim. He has argued 

that the investigating agency has not seized anything in connation with the 

incident to show that actually the victim was set on fire inside the house. He has 

argued that the dying declaration is completely a manufactured one. It is argued 

that either the PW1 is false or the dying declaration is false because the contents 

of the FIR and the dying declaration is almost similar. It is argued that the 

investigation is conducted by an A.S.I of police. It is argued that the dying 

declaration is not admissible, if tested in terms of the principles laid down by the 

higher courts in various judgments. One of the witnesses said that the victim was  

not in a position to speak.  It is argued that the PW8 mentioned that the 

information received from the Bihaguri Police Out post but no documents collected 

by the IO from the said Out Post, which is a gross lapse on the part of the 

investigation.   

POINT FOR DETERMINATION 

 

9.   The point for decision in this case is that –  

(1) Whether the accused , on  21-10-2014 at 
about 7.00 PM at Gabhoro Kochgaon under 
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Thelamara PS, caused death of his wife Pompi 
Devi by pouring kerosene over her body and 
setting her on fire within 7 years of marriage 
with her and the accused also subjected her to 
cruelty or harassment soon before her death? 
 
(2) Whether the accused on the same date, time  
and place mentioned above, committed murder 
by intentionally causing death of Pompi Devi? 

 

DISCUSSION, DECISION AND REASONS FOR THE DECISION: 

 

10.   Before appreciating the evidence, I am of the view that the 

evidence so adduced by the prosecution needs to be reflected.  

 

11.   The PW1 said that he knows both the accused and the victim. He 

said that at 8.30pm while he was taking meal with his wife, he heard hulla in the 

house of the accused. The accused and his wife were quarrelling. The house of 

accused is in front of his house. He noticed that the wife of the accused was about 

to leave the matrimonial home and the accused was objecting.  He said that 

Pompi Devi caught fire on the road and she was crying and he with the accused 

and others rushed to the place of occurrence to put off the fire. 

  In cross examination the PW1 said that quarrel took place between the 

accused and the victim on the issue that the victim leaving the matrimonial home. 

Victim came out of her matrimonial home with an oil (kerosene) lamp in her hand. 

They saw Pompi Devi caught fire when she came out on the road. He along with 

the accused and others doused the fire. On seeing the occurrence his wife became 

senseless and then he took his wife to the hospital so he does not know the 

subsequent event. 

  

12.    The PW2 is declared hostile by the prosecution. The PW2 said that 

hearing hulla he went to the paternal home of Pompi and noticed Pompi lying with 

burn injuries on her person. Then he took the victim to the hospital in a car.  

  During the cross examination by the prosecution the PW2 denied that he 

stated to police that Pompi on being asked said that her husband poured kerosene 

on her and set her on fire.  
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On being crossed by the defence the PW2 said that he do not know how 

Pompi caught fire or sustained burn injury on her person. He took the victim to 

the hospital but did not talk with her regarding the incident. 

 

13.   The PW3 is the informant. He said that the victim was his 

granddaughter and the accused his grand son-in-law. Both entered into marriage 

five months prior to the death of the victim. PW3 said that on 21/10/2014 at 

around 7.30PM his son-in-law informed him over telephone that the accused set 

Pompi on fire after pouring kerosene oil on her body. He the rushed to the Tezpur 

Medical College Hospital. He notices Pompi and the wounds being bandaged by 

doctors. He then went to the house of father of the victim i.e the house of Dilip 

Nath. Dilip and neighbouring people told him that when the deceased was about 

to sleep, the accused poured kerosene over her body and set her on fire. He again 

came to the hospital and in the hospital Pompi Devi disclosed before doctor, police 

and he that on the relevant day in the evening accused returned from the market 

and he was drunk. When Pompi questioned the accused as to why come drunk, 

the accused slapped her. When she went to sleep the accused poured kerosene 

over her body and set her on fire. Doctor advised that she had sustained 90% 

burn injuries so she should be immediately shifted to Guwahati Medical College. 

Then the victim was shifted to the Guwahati Medical College Hospital and after 4-5 

days she died. PW3 said that after marriage the victim once visited him and 

informed that the accused demanded dowry from her. While the victim was at 

Guwahati, he lodged the FIR. 

  In cross examination the PW3 said inter alia that his house id about 8 to 9 

kilometre from the place of occurrence. The FIR is written as per his version. PW3 

denied that he lodge the FIR without knowing the actual fact of the death of the 

victim. Police recorded the statement of Pompi in the hospital but did not take his 

signature. He has not lodged the FIR on the day Pompi gave her statement. PW3 

denied that Pompi was not in a position to speak with burn injury. When the police 

was recording the statement of Pompi, two doctors were also present. PW3 

denied that he gave false statement and the fact of demanding dowry has been 

concocted by him. PW3 said that he never visited the house of the accused. Both 

the accused and deceased had love affair. He does not know whether the 
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deceased was immediately taken to the hospital with the help of the villagers. 

PW3 denied that the deceased somehow caught fire herself.   

 

14.    The PW4 said that he knows that informant, the accused and the 

deceased. He said that on the relevant day at about 7.00pm he saw Pompi Devi 

was burning and came running from the house of the accused. He tried to douse 

the fire with hands. On being asked the victim told that her husband poured 

kerosene on her body and set her on fire. Then he along with other people 

gathered at the place of occurrence and took her to Tezpur Medical College 

Hospital in a tempo. 

  In cross examination the PW4 denied that he stated to the police that 

when he reached the place already the fire put off. He denied that he did not state 

to the police that he tried to put off the fire with hands. He denied that he with 

Putul Nath and other ever took the victim to the Tezpur Medical College Hospital. 

PW4 denied that Pompi set herself on fire after pouring kerosene oil on her body. 

His house is at a distance of about 2 kilometer from the house of the accused. He 

met the deceased on the road at a distance of about one furlong from his house. 

PW4 denied that he could not see the occurrence from his house. He denied that 

he has deposed falsely for his cousin Pompi Devi.  

 

15.  The prosecution declare the PW5 hostile. PW5 said that in the year 

2014 the mother of the victim informed her over telephone that victim received 

burn injury and called her to the Tezpur Medical College Hospital. She came to the 

hospital on the next morning and notice condition of the victim with people and 

reporter.  

PW5 in his cross examination by prosecution said as follows; 

“It is not a fact that I have stated before police that injured Pompi 

had stated that she was burnt by her husband, the accused by using kerosene. It 

is not a fact that in order to save the accused I have stated falsely before the 

court today in spite of the fact that Pompi had stated the name of the accused 

that he burnt the deceased.”  

PW5 in his cross examination said that he has also not stated 

before police that he saw Pompi in burnt condition and the people along with the 
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reporter had asked Pompi as to what happened and then she told that she was 

burnt. Police has recorded his statement. When he saw Pompi at Tumuki Medical 

College, she was not in a position to talk, rather she was gagging. He do not know 

as to how Pompi got burnt.  

 

16.   PW6 is the father of the victim. He said that accused Pankaj 

Nath is his son-in-law. The occurrence took place in the year 2014. On the date of 

occurrence he along with his wife went to the house of their daughter, and they 

have noticed some quarrels in the house of the accused. The accused had entered 

into altercation with his daughter, the deceased. At that time the accused was in a 

drunken condition. Then on being asked his daughter had stated them that she 

had sent the accused for marketing with Rs. 200.00 but instead of marketing the 

accused had spent the same and returned in drunken condition and that is the 

reason of the quarrel. Then they went to a neighboring people namely, Homeswar 

Nath and told him about the above incident and also requested him to see the 

matter, who assured that they will look into the matter. While they were in the 

house of Homeswar Nath they heard hulla and also heard that the accused set his 

daughter on fire by pouring kerosene. Immediately they came to his house and 

found his daughter in burnt condition and the neighbors took his daughter to 

Tezpur Medical College and Hospital. On the next day, as per advice of doctor, she 

was taken to GMCH, Guwahati. After about one week his daughter died at GMCH, 

Guwahati. On being asked his daughter had stated before them that the accused 

set her on fire by pouring kerosene. On the next day of the occurrence his father-

in-law Lakhan Nath has filed FIR before Thelamara P.S. 

PW6 in his cross examination stated that he has not stated before 

that he along with his wife went to the house of their daughter, with some black 

dal (“Mati dali”) and they noticed some quarrels in the house of the accused and 

the accused had entered into altercation with his daughter, the deceased and at 

that time the accused was in a drunken condition and then on being asked his 

daughter had stated before them that she had sent the accused for marketing 

with Rs. 200.00 but instead of marketing the accused had spent the same and 

returned with drunken condition and that is the reason of the quarrel. The above 

statements are made by him for the first time before this court. He has found his 

daughter in his own house in a burnt condition. He has not personally seen as to 
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how his daughter got burnt. His house is at Gabharu Baligaon situated at eastern 

side of Gabharu river. The house of the accused is at Koch Gaon on the western 

side of Gabharu river. The distance between his house and house of the accused is 

about one mile. The house of Homeswar Nath is at Koch gaon. Homeswar Nath is 

alive. He has stated before police that he saw his daughter in burnt condition at 

Tezpur Medical College for the first time. His daughter was kept in Tezpur Medical 

College without providing proper treatment. He and Prema Nath took his daughter 

to GMCH, Guwahati. PW6 denied that he has falsely implicated the accused in 

respect of burning of his daughter. His daughter and the accused was having love 

affairs and out of love his daughter eloped with the accused and got married with 

him. 

  

17.   PW7 is the doctor who examined the victim. He stated in his 

examination-in-chief as follows: 

“From 8 p.m. of 21-10-14 till 8 a.m. 22-10-2014 I was on duty as 

Casualty Officer at Tezpur Medical College and Hospital. During that period of my 

duty one Pompi Devi had attended the hospital with severe burnt injury and we 

immediately making dressing of the injuries and gave adequate treatment to her 

in the minor OT at Emergency Ward. After 12 a.m. at night the police officer of 

Thelamara PS came and recorded the statement of the said patient in my 

presence. The victim/injured during the said statement has stated that her 

husband had burnt her. I have put my signature in the statement recorded by the 

police in my presence. Ext.2 is the said statement wherein Ext.2(1) is my 

signature. The said patient was subsequently referred to Guwahati Medical College 

and Hospital for better treatment.” 

PW7 in cross examination stated as follows: 

“It is not a fact that I was not present alongside the patient/victim 

at the time of recording statement, the Ext.2 by police. I put my signature on the 

statement giving time as 12:30 midnight on 22-10-14. I forget the name of the 

police officer who had recorded the statement. It is not a fact that at that time 

Pompi Devi was not in a position to give any statement. I was not detailed by my 

superior to be present at the time of recording statement of the victim/injured by 

the police. I have treated Pompi Devi on that day. It is not a fact that I have not 

treated Pompi Devi. It is not a fact that some other doctor had treated Pompi 
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Devi. I do not remember as to who had referred Pompi Devi for further treatment 

at GMCH, Guwahati. I could not say the exact time when Pompi Dvi was brought 

to Tezpur Medical College and Hospital. I was on duty at Tezpur Medical College 

from 8 p.m. of 21-10-14 to 8 a.m. of 22-10-14 and Pompi Devi was brought 

during the said period but I could not say the exact time when she was brought 

and took treatment. I have not recorded the statement u/s. 161 of Cr.P.C. as 

because I was not entrusted with the same. I is not a fact that I have not heard 

the recording of the statement of the patient. It is not a fact that I have simply 

put my signature on the statement. Pompi Devi was burnt with more than 80% 

injury had never given any statement. It is not a fact that I was busy with other 

patient at the time of recording the statement. It is not a fact that I do not know 

about recording the statement by police. It is not a fact that after refreshing my 

memory I have falsely deposed before the court today.” 

 

18.  PW8 the IO of this case stated in his examination in-chief as 

follows:  

“On 22.09.2014 I was posted as ASI at Thelamara P.S. On that day 

O/C at the P.S. received FIR from Lakhan Chandra Nath and the same was 

registered and endorsed to me for investigation. The allegation in the FIR was 4 

(four) months back, accused married the granddaughter of the informant. After 

marriage the accused has been torturing his wife demanding dowry. On 

21.09.2014 at around 7:00 P.M. again accused tortured his wife demanding dowry 

and thereafter set her on fire after pouring kerosene oil. The neighbor took the 

victim to Tezpur Medical College Hospital. It was also informed that as the injury 

was serious the patient referred to Guwahati for treatment.  

The information regarding the incident received by O/C of the P.S. 

from I/C Bihaguri O.P. on 21.10.2014 at 11:00 P.M. and the same was entered as 

GDE No. 390 dtd. 21.10.2014. After the information I accompanied O/C sir to the 

place of occurrence i.e. at Kochgaon. Nobody found in the house of accused. We 

came to know that victim was taken to Tezpur Medical College Hospital. We came 

to Tezpur Medical College Hospital and found the victim namely Pompi Devi @ 

Bhoni at emergency room. The doctor informed that the victim received 90% burn 

injury. I recorded the dying declaration of the victim in presence of doctor. The 

victim amongst other stated before us that in the afternoon accused/husband 
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came to house heavily drunk. She objected for the same and she was slapped by 

the accused/husband. After taking dinner she was sleeping with the accused and 

then accused set her on fire and thereafter her husband fled away. Ext. 2 is the 

dying declaration of the victim. Ext. 2 (2) is my signature. On the next day at 

around 9:45 A.M. I visited the place of occurrence and drew the sketch map. Ext. 

3 is the sketch map of place of occurrence and Ext. 3 (1) is my signature. I 

recorded the statement of witnesses. I could not arrest the accused as he fled 

away. Thereafter the O/C received the FIR and the same endorsed to me before 

investigation. I recorded the statement of the informant. After engaging source I 

could locate the whereabouts of the accused and with the help of police of 

Jamuguri P.S. I arrested the accused. On 28.10.2014 the informant verbally 

informed me that the victim died on 27.10.2014 at GMCH, Guwahati. I came to 

know that the Post mortem examination of the victim conducted at GMCH, 

Guwahati. I opened ( it should be „obtain‟ in place of opened ) the Post mortem 

examination report of the victim during investigation. Ext. 4 is the PM Report of 

victim. After completion of the investigation I submitted the charge sheet against 

the accused u/s 304 (B) of IPC. Ext. 5 is the charge sheet and Ext. 5 (1) is my 

signature. The extract copy of the GDE No. 390 dtd. 21.10.2014 is available in the 

case diary. Ext. 6 is the said extract copy of the GDE No. 390 dtd. 21.10.2014.  

The PW 2 (Putul Nath) stated before me as follows: 

“that on being asked she told me that her husband poured kerosene 

on her and set her on fire.” 

The PW 5 (Prema Nath) stated before me as follows: 

“that injured Pompi had stated that she was burnt by her husband, the 

accused by using kerosene.” 

PW8 stated in his cross examination as follows –  

“At the time of conducting investigation I was posted as Asstt. Sub 

Inspector. I have not enclosed any order under Police Manual empowering me for 

conducting investigation in such types of cases. On 22.10.2014 I was endorsed 

with the investigation of the case i.e. after receiving FIR. I submitted the charge 

sheet on 29.01.2015. It took around 3 months to complete the investigation. The 

dates of which I investigated in the case, noting in that respect are made in my 

case diary. It is not a fact that the victim was not capable of giving her statement 

at Tezpur Medical College Hospital. I initially requested the doctor present to write 
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the dying declaration of victim but he requested me to do the same. We put 

signature in Ext. 2 at 12:30 midnight on 22.10.2014. It is not a fact that the Ext. 2 

is not the statement of victim. It is not a fact that the Ext. 2 is manipulated one. 

The information was received initially from Bihaguri Police Out Post. During 

investigation I have not visited the Bihaguri Police Out Post seeking report 

regarding the information. Accused is a daily wage earner. During investigation I 

came to know that there was love affair between the accused and victim and few 

months back victim eloped with the accused. It is not a fact that Ext. 2 is 

manipulated with facts mixed with some false facts. In the last line of charge 

sheet I have mentioned enclosing of one sketch map, statement of victim (it 

should have been statement of victim). I recorded statement of Prema Nath on 

22.10.2014. Under the statement of Prema Nath and Putul Nath I have not made 

any endorsement which that I recorded the same but there is nothing in my case 

diary that I recorded their statements on 22.10.2014. I have not recorded the 

statement of father of accused namely Mahendra Nath. Pranjal Nath is a resident 

of Kochgaon whose residence is nearby the house of accused. It is not a fact that 

I have not conducted the investigation properly. It is not a fact that I was not 

empowered for conducting the investigation of the present case. It is not a fact 

that victim herself out of anger set herself on fire.”   

 

19.    In the present case it is to be kept in mind that no material of 

offence seized by the investigating officer. Nothing seized from the place of 

occurrence. But the fact remains that the victim died due to burn injuries. As per 

the sketch map of place of occurrence, the incident occurred in the house of the 

accused. On the bed itself the victim was set on fire, as per the sketch map. The 

PW1 said that Pompi Devi caught fire on the road and she was crying and he with 

the accused and others rushed to the place of occurrence to put off the fire. 

Victim came out of her matrimonial home with an oil (kerosene) lamp in her hand. 

They saw Pompi Devi caught fire when she came out on the road. It cannot be 

read into the evidence of the PW1 that the victim was set on fire on the road. The 

PW1‟s said that he noticed the victim engulf in fire when she came out of the 

house. The defence has not brought out from the PW1 that the victim did not 

received injury while inside the house. The PW1 has mentioned regarding the 

presence of the accused at the place and said that they tried to put off the fire. 
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The PW1 stopped midway. But it is proved from the statement of the PW1 that 

just prior to the incident of setting fire on the victim, a commotion took place 

inside the house of accused. The plea that the PW1 and the accused tried to put 

off the fire cannot be accepted in view of the fact that defence failed to bring out 

from the mouth of the witnesses remarkable steps taken by the husband to save 

his wife.  

 

20.   In catena of judgments of the hon‟ble Higher Courts it is specified 

that evidence of hostile witness can also be considered for the either side i.e for 

the prosecution case and the defense case. The defense has not denied that fact 

that the victim after caught fire ran out of the house. The PW2 said that he saw 

the victim in her paternal home with burn injury. The father of the victim, the PW6 

also said that he found his daughter in his house and from there they brought her 

to the hospital. From the chronology of the events, it can be held without dispute 

that as soon as the victim was set on fire, she ran out of the house and somehow 

reached her paternal home. The PW6 has not tried to develop the fact regarding 

finding the victim in his house just after the incident. The PW6 said that the 

neighbors took the victim to the hospital. The accused when examine under 

section 313 of Cr.P.C mentioned that the victim went to her father‟s house which is 

situated near his house. It can be held without any doubt victim herself or the 

neighbors brought the victim to the house of the PW6 and then to the hospital.  

 

21.    The PW1 said that the victim was crying when she came to road. As 

per the PW1 the incident occurred at around 8.30PM. The PW6 immediately came 

to the house and found his daughter with burn injuries. The PW6 said that when 

asked the victim told him that the accused set her on fire. The PW7 said that at 

around 12.30 midnight in his presence police recorded the dying declaration of the 

victim. Though the IO said that the victim has received 90% burn injury, it is not 

brought out from the IO and the doctor by the defense that the victim was not in 

a condition to talk at that moment. The PW8 has exhibited the post mortem 

examination report of the victim as exhibit-4. As per the post mortem report the 

victim died on 27.10,2014. The following is mentioned in the post mortem report; 

“ A female dead body of average built, found wrapped in surgical bandage 

from neck to ankles. Eyes, mouth closed. Labia, vagina, anus burnt. Singling of 
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hair present. Rigor mortis fully developed. Body cold on touch.  Burn injuries 

present all over the body except the following parts:- 

1) Part of the abdomen around umbilicus in front. 

2) Part of the back extending from below both scapular upto the loins  

All burn injuries found epidermal & dermo-epidermal in depth varying from 

first to third degrees covering approximately 90% of total body surface 

area. Unhealthy granulation tissue found at places of the burn injuries. ”  

 

From the evidence of the PW6 and PW3 it is not reflected that they had 

met the accused just after the incident, but they have narrated what happened 

prior to the incident. The PW6 narrated the chronology of events that took place 

in the house of the accused since the afternoon. The PW6 said that in the in the 

afternoon the accused came to home drunk and entered into altercation with the 

victim and at night the incident of setting fire on the victim took place. The 

chronology of events do tally with the dying declaration (Exhibit-2) given by the 

victim at night.  

  In Paniben (Smt) vs State of Gujarat (reported in (1992) 2 SCC 

474) the Hon‟ble Supreme Court observed as follows; 

“18. Though a dying declaration is entitled to great weight, it is worthwhile to 

note that the accused has no power to cross-examination. Such a power is 

essential for eliciting the truth as an obligation of oath could be. This is the reason 

the Court also insists that the dying declaration should be of such a nature as to 

inspire full confidence of the Court in its correctness. The Court has to be further 

satisfied that the deceased was in a fit state of mind after a clear opportunity to 

observe and identify the assailants. Once the Court is satisfied that the declaration 

was true and voluntary, undoubtedly, it can base its conviction without any further 

corroboration. It cannot be laid down as an absolute rule of law that dying 

declaration cannot form the sole basis of conviction unless it is corroborated. The 

rule requiring corroboration is merely o rule of prudence. This Court has laid down 

in several judgments the principles governing dying declaration, which could be 

summed up as under: 

(i) There is neither rule of law nor of prudence that dying declaration cannot 

be acted upon without corroboration. (Munnu Raja v. State of M.P1) 
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(ii) If the Court is satisfied that the dying declaration is true and voluntary it 

can base conviction on it, without corroboration. (State of U.P v. Ram 

Sagar Yadav, Ramawati Devi v. State of Bihar) 

(iii) This Court has to scrutinize the dying declaration carefully and must ensure 

that the declaration is not the result of tutoring, prompting or 

imagination. The deceased had opportunity to observe and identify the 

assailants and was in fit state to make the declaration. (K. 

Ramachandra Reddy v. Public Prosecutor). 

(iv) Where dying declaration is suspicious it should not be acted upon without 

corroborative evidence. (Rasheed Beg. State of M.P.). 

(v) Where the deceased was unconscious and could never make any dying 

declaration the evidence with regard to it is to be rejected. (Kake Singh 

v. State of M.P.) 

(vi) A dying declaration which suffers from infirmity cannot form the basis of 

conviction. (Ram Monarath v. State of U.P) 

(vii) Merely because a dying declaration does not contain the details as to 

the occurrence, it is not to be rejected. (State of Maharastra v. 

Krishnamurti Laxmipati Naidu) 

(viii) Equally, merely because it is a brief statement, it is not be discarded. 

On the contrary, the shortness of the statement itself guarantees truth. 

Surajdeo v. State of Bihar) 

(ix) Normally the court in order to satisfy whether deceased was in a fit mental 

condition to make the dying declaration look uo to the medical opinion. 

But where the eye witness has said that the deceased was in a fit and 

conscious state to make this dying declaration, the medical opinion 

cannot prevail. (Nanahau Ram v. State of M.P) 

(x) Where the prosecution version differs from the version as given in the 

dying declaration, the said declaration cannot be acted upon. (State of 

U.P v. Madan Mohan) ” 

 

The argument cannot be accepted that the dying declaration is an 

afterthought and manufactured one, because the contents of dying declaration 

differs materially with the contents of the FIR. The accused when examined under 
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section 313 of Cr.P.C mentioned that in the afternoon he came to the house drunk 

and hence his wife hit him with a broom and hence he slapped his wife (victim).  

Hence, there is no reason to discard the dying declaration so made by the 

victim. 

 

22.    The PW6 is the father of the victim. His house is situated near the 

house of the accused. The PW6 has not mentioned that the victim was tortured by 

the accused after marriage demanding dowry. It is admitted by the father of the 

victim that there was love affair between his daughter and accused and victim 

eloped and married the accused. The dying declaration also does not mention 

about demand of dowry. Hence, the incident cannot be term as dowry death. 

 

23.   The prosecution has exhibited the extract copy of GE Entry No. 390 

dated 21/10/2014 made in the Thelamara Police Station at 11.00 night. In the G D 

Entry it is mentioned that information received from Bihaguri OP that one 

daughter-in-law has been set on fire after pouring kerosene. Then one ASI with 

staff proceeded to Gabharu Kochgoan. The police recorded that dying declaration 

after 1 and ½ hour after receiving the information. Thus, the steps taken by the 

police cannot be termed as lapses. The steps taken by the police in no way affect 

the truthfulness of the prosecution case. 

In Brajalal Deb and ors. --vs-- State of Tripura and ors (reported in 

2011 (4) GLT 103) the hon‟ble Gauhati High Court observed as follows; 

“ ( 17 ) In so far as the specific deficiencies pointed out by Mr. Kar 

Bhowmik, on the earliest information received by the police not being the starting 

point of the criminal process or where the pond from where the injured witnesses 

rushed to the P. O. , not being reflected in the I. O's. sketch map, these 

undoubtedly are deficiencies in this criminal investigation. But the important 

question is, whether the accused will have to be acquitted on that score. in my 

opinion the answer has to be in the negative since, truthfulness of the prosecution 

case has to be judged on the basis of the evidence available. The only rider in 

such cases is that, the Court is required to be cautions, while evaluating the 

evidence. Defective investigation need not necessarily lead to rejection of the 

prosecution case when the incident is otherwise proved. This approach finds 
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support from the decision in Visveswaran Vs. State Rep. by S. D. M. , of the 

Supreme Court reported in (2003) 6 SCC 73. ” 

 Further, In ( Sajid Husssain (Md) & Ors vs State of Assam & ANR) 

(reported in 2016 (4) GLT) the Hon‟ble Gauhati High Court held; 

“ 69. Having said so, it is the duty of the police to take immediate action on 

receipt of information about commission of the cognizable offence. Police cannot 

wait and defer investigation till lodging of the first information in the prescribed 

manner when it has credible information with it about commission of a cognizable 

offence. Therefore, action of the police (PW14 and 15) in starting investigation on 

receipt of GD Entry was fully justified and no fault can be found with such 

approach. 

70. Therefore, written Ejahar lodged by PW1 at 11.45 pm on 05.03.2003 is the 

FIR where he mentioned the names of the accused persons. That being the 

position, question of any second FIR being filed or the written Ejahar being hit by 

section 162 Cr.P.C would not arise. That apart, the debate as to whether the GD 

Entry is the FIR or the written Ejahar is the FIR has become largely academic 

when we consider the evidence which surfaced during the trial and which we have 

carefully analyzed above. Whether it is the GD Entry or the written Ejahar detailed 

particulars of the offence or that of the accused need not be mentioned. ” 

 

24.    The argument of the defence that the failure to seize any material 

in connection with the incident is fatal for the prosecution cannot be accepted. 

The incident occurred at night. The victim was found running out of the house 

with fire on her body. Just after the incident the accused went missing. Hence, 

there remained some scope for the offender to tamper with the available 

evidences. The accused stated that the victim poured kerosene oil from the oil 

lamp, but such facts are not suggested during the examination of the witnesses.  

 

25.     The evidences reflect that in the afternoon the quarrel took place 

between the accused and the victim. At that time the victim was assaulted by the 

accused. The incident of setting the victim on fire occurred after taking dinner. It 

is not the case of the defence that accused did not took dinner that night. 

Obviously, by night the accused was not in the influence of liquor. The accused 
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mentioned that he return to home drunk and then his wife hit him with a broom, 

which can well be considered as the motive for causing such type of injury upon 

his wife. Ultimately, his wife died. The submission of the accused during 

examination under section 313 Cr.P.C that he also received injury, cannot be 

accepted. The accused was arrested and remanded to jail on 23.10.2014 (as per 

forwarding in the record). The arrest memo dated 23.10.2014 is available in the 

case record. In the report the doctor mentioned as follows, “ No injury/wound has 

been identified at the time of medical examination. ”  

 

26.   In view of the above discussions and reasons, it is held that the 

prosecution proves the guilt of the accused under section 302 of IPC beyond all 

reasonable doubts. Accordingly, the accused is convicted under section 302 of 

IPC. 

 

27.  The prosecution failed to prove the charge under section 304B of 

IPC. The accused is acquitted from the charge under section 304B of IPC. 

 

28.   Heard the accused on sentence. The plea of the accused is 

recorded.  

 

29.   The accused is sentenced to undergo rigorous imprisonment for life. 

The accused is also sentenced to pay a fine of Rs.10,000/- (rupees ten thousand). 

In default of payment of fine, accused shall further undergo rigorous 

imprisonment for a period of 2 (two) months. 

 

30.  The bail bond for the accused stands cancelled.  

31.   Free copy of judgment be furnished to the convict. 

 

32.  The victim lost her life at a very tender age. The parents of the 

victim suffered the loss of their daughter just after 5 (five) months of marriage. 

Hence, it is recommended that appropriate compensation to the parents/ next kin 

of the victim (not the accused) be given from the side of District Legal Services 

Authority.  
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33.  Copies of judgment be furnished to the Learned District Magistrate, 

Sonitpur, at Tezpur as per provision of Section 365 of Cr.P.C and to the Learned 

Secretary, District Legal Service Authority, Sonitpur, at Tezpur. 

 

   Given under my Hand and Seal of this Court on this the 16th  day 

of September, 2019.  

  
                                                                                             (R Baruah) 
                                        Addl. Sessions  Judge (FTC),
                              Sonitpur,Tezpur. 
Dictated and corrected by me. 
 
  
         (R Baruah) 
Addl. Sessions  Judge (FTC), 
       Sonitpur, Tezpur                                      
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 

 
 

Witnesses examined by the prosecution: 
 
 
1.PW1 – Sri Pranjal Nath, 

2.PW2 – Sri Putul Nath, 

3.PW3 – Sri Lakhan Chandra Nath, 

4.PW4 – Sri Babul Nath, 

5.PW5 – Sri Prema Nath,  

6.PW6 – Sri Dilip Nath, 

7.PW7 – Dr Jajnajyoti Laskar & 

8.PW8 – Sri Debananda Mahanta. 

 

Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Ejahar, 

2. Ext. 2 : Dying declaration of victim, 

3. Ext. 3 : Sketch map, 

4. Ext. 4 : Post Mortem Report, 

5. Ext. 5 : Charge sheet & 

6. Ext. 6 : Extract copy of the GDE No. 390 dtd. 21.10.2014. 

 
Documents exhibited by the prosecution: 
 
 

 
                                                                                      (R Baruah) 
                                     Addl. Sessions  Judge (FTC),
                         Sonitpur,Tezpur. 
 


